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Court of Appeals of the District of Columbia 


No. 5318. 

George Lawrence Cassidy, Appellant}, 

I 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. jS t o. 4SS26. 

i 

j 

United States 

i 

vs. 

George Lawrence Cassidy. 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cciurt of the 
District of Columbia, at the City of TTashingtpn, in said 
District, at the times hereinafter mentioned, th6 following 
papers were filed and proceedings had in the abqve-entitled 
cause, to wit: 

7 i 

i 

j 

1 Indictment. 

i 

Filed in Open Court December 17, 1929. 

i 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 1929. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon: their oath, 
do present: 

1—5318a- 

i 

i 

i 

i 
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9 


That one George Lawrence Cassidy, late of the District 
of Columbia aforesaid, on, to wit, the thirty-first day of 
October, 1929, and at the District of Columbia aforesaid, 
feloniously and unlawfully did transport a certain intoxi¬ 
cating liquor, to wit, alcohol, containing one-half of one per 
centum and more of alcohol by volume, the said liquor so 
transported as aforesaid, being then and there fit for use 
for beverage purposes; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

Second Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said George Lawrence Cassidy, on, to wit, the 
said thirty-first day of October, 1929, and at the District of 
Columbia aforesaid, unlawfully did possess certain intoxi¬ 
cating liquors, to wit, whiskey and alcohol, the said liquors 
so possessed as aforesaid, being then and there fit for use 
for beverage purposes; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

LEO A. ROYER, 

Attorney of the United States 
in and for the District of Columbia. 

2 (Endorsed:) Crim. No. 48826. United States 

vs. George Lawrence Cassidy. Violation National 
Prohibtion Act. Witnesses: George M. Little, M. P.; Leo 
Murray, M. P. A True Bill: James N. Fitzpatrick, Jr. 

Memoranda. 

December 20,1929.—Arraigned: Plea not guilty entered. 

April 2, 1930.—Petition and Motion to suppress evi¬ 
dence, filed. 

May 2, 1930.—Answer to Petition to suppress evidence, 
filed. 

June 21,1930.—Petition and Motion to suppress evidence 
argued and submitted. 

June 27,1930.—Petition and Motion to suppress evidence 
denied by Justice Gordon. Exception noted. 

July 15, 1930.—Re-arraigned. Plea not Guilty en¬ 
tered. Jury sworn. Verdict, Guilty as indicted. 
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I 


Motion for New Trial. 
Filed July 19, 1930. 


* # * # * * \ * 

Comes now the defendant, by his attorneys, iVIyron G. 
Ehrlich and E. Russel Kelly, and moves the Court to give 
and grant the defendant a new trial, in the aboye entitled 
cause, for the following reasons: 

1. That the verdict is contrary to law. 

2. That the verdict is contrarv to the evidence. I 

3. That the verdict is contrary to the weight df the evi¬ 
dence. 

4. That the Court erred in refusing to sustain the motion 
of the defendant to suppress the evidence of His arrest, 
search, and seizure, because there was no probable cause 
for same. 

5. That the Court erred in ruling that the question of 
probable cause for the arrest, search, and seizure was res 
adjudicata. 

6. That the Court erred in refusing to submitj the ques¬ 
tion as to whether or not there was probable cause for the 
arrest, search, and seizure, to the jury, under proper in¬ 
struction from the Court. 

7. That the Court erred in refusing to instruct the jury 
to return a verdict of not guilty as to both counts. 

8. And for other reasons that will be brought to the at- 
tention of the Court at the time of the arguing of this 
motion. 

MYRON G. EHRLIClH, 

E. RUSSEL KELLY,; 

Attorneys for Defendant. 


U. S. Atty., Court House: 


4 Sir: 

Please take notice that the foregoing motion will be called 
to the attention of the Court on the — day of July, 1930, at 
10:00 A. M. or as soon thereafter as counsel may be heard. 

MYRON G. EHRLICH, 

E. RUSSEL KELLY, j 

Attorneys for Defendant. 
Received copy this 19th dav of July, 1930. 

(S.) * LEO. A. ROVER, 

United States Attorney. 
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Supreme Court of the District of Columbia. 

Tuesday, July 22, A. D. 1930. 

The Court resumes its session pursuant to adjournment : 
Mr. Justice Adkins, presiding. 

*###*#* 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney E. Bussel Kelly, Esquire; and there¬ 
upon the defendant’s motion for a new trial coming on to 
be heard, after argument bv the counsel is by the Court 
overruled, to which action of the Court the defendant by 
his attorney prays an exception which is noted; whereupon 
it is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; and thereupon it is considered by the Court that for 
his said offense the said defendant be taken by the Super¬ 
intendent of the Washington Asylum and Jail, to said 
Asylum and Jail, thence to the Penitentiary, as designated 
bv the Attornev General of the United States, there to be 
imprisoned for the period of One (1) Year and Six (6) 
Months, to take effect from and including date of arrival 
of said defendant at said Penitentiary; whereupon the de¬ 
fendant by his attorney notes an appeal to the Court 
5 of Appeals of the District of Columbia, from the 
judgment of the Court in this case; and thereupon 
the Court fixes the amount of bond for costs on appeal at 
One Hundred Dollars or Fifty Dollars in cash, and the bond 
for the appearance of the defendant at Two Thousand Dol¬ 
lars) ; whereupon the defendant enters into a recognizance 
in the sum of Two Thousand Dollars with' Milton S. Kron- 

i 

heim as surety, to forthwith surrender himself to the cus¬ 
tody of the Marshal of the District to be dealt with and 
proceeded against according to law in case the judgment 
appealed from shall be affirmed, or the appeal for any cause 
dismissed, or the judgment be reversed and a new trial 
ordered, or if he, the said defendant, depart the Court with¬ 
out leave. 
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GEORGE LAWRENCE CASSIDY VS. UNITED STAGES. 


Memoranda. 

July 22, 1930.—Recognizance on Appeal for Appearance 
of defendant—filed. 

Undertaking on Appeal to Court of Appeals—-filed. 
August 11, 1930.—Bill of exceptions filed. 


6 Designation of Record . 

Filed August 8,1930. 

* * * * # j # 

The Clerk wfill please prepare as transcript of record of 
the above the following: 

1. The indictment. 

2. Memorandum; plea, not guilty. 

3. Memo.—petition to suppress evidence filed; by defend¬ 
ant. 


4. Memo.—answer of the United States Attorney to 
motion to suppress evidence filed. 

5. Memo., petition and motion to suppress evidence 
argued. 

6. Memo., petition and motion to suppress evidence 
denied by Justice Gordon. Exception. 

7. Bill of exceptions. 

8. Memo., verdict of Guilty. 

9. Motion for a new trial. 

10. Memo., motion for new trial overruled. 

11. Memo., judgment of Court. 

12. Memo., appeal noted in open Court. Cost bond filed. 
Appeal bond filed. 

13. This designation of record. 

MYRON G. EHRLICH, 

E. RUSSEL KELLY, 
Attorneys for Defendant . 

7 Assignment of Errors. 

Filed October 14', 1930. 

* i 


#•*#** 


* 


The defendant assigns his errors committed by the trial 
court in the above-entitled cause as the following: 
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6 GEORGE LAWRENCE CASSIDY VS. UNITED STATES. 

1. The ruling of the Court in denying the prayers of 
the petition to suppress filed herein (ree. p. 6). 

2. The action of the Court in the following (rec. p. 7): 

“(By Mr. Burkinshaw:) 

“Q. Without disclosing the source thereof, will you state 
whether or not you had certain information regarding Cas¬ 
sidy at that time? 

Mr. Kelly: I object to that as error. 

Mr. Burkinshaw: I am simply asking for the fact and 
not for the information. 

The Court: Objection overruled. 

Mr. Kelly: An exception, Your Honor. 

The Court: Yes.” 

3. The action and ruling of the Court in permitting Ser¬ 
geant Little to testify over the objection and exception of 
the defendant as to what he found at the time of the arrest 
of the defendant, and the action of the Court in permitting 
Sergeant Little to testify concerning the result of a search 
of the defendant’s person and automobile, on the ground 
that there was no probable cause for the search of either 
the defendant or the automobile or the seizure of anything 
disclosed by said search. 

4. The action of the Court in refusing to permit counsel 
for defense to ask Sergeant Little the name of the person 
from whom he received his information about the defend¬ 
ant. 

5. The action of the Court in denying a motion of 
8 the defendant to strike out all the testimony of Ser¬ 
geant Little. 

6. The action of the Court in permitting Officer Leo Mur¬ 
ray to testify concerning what a search of the defendant 
and his automobile disclosed over the objection and excep¬ 
tion of the defendant. 

7. The action of the Court in refusing to strike out the 
testimony of Officer Murray upon motion of counsel for de¬ 
fendant. 

8. The action of the Court in refusing to direct a verdict 
of not guilty on the ground that the arrest, search and 
seizure of the defendant and his automobile were in viola¬ 
tion of his constitutional rights. 
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9. The action of the Court in refusing to submit the ques¬ 
tion of probable cause to the jury for its determination. 

MYRON G. EHRLICH, 

E. RUSSEL KELLY, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, October 14", A; D. 1930. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 

* # * * * # * 

i 

i 

Adkins, J. 

Now comes here the defendant by his attorneys Myron 
G. Ehrlich and E. Russel Kelly, Esquires, an4 prays the 
Court to sign, and make a part of the record |his Bill of 
Exceptions taken during the trial of the case and filed with 
the Court on the 11" day of August, which is accordingly 
done. 

i 

! 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify th$ foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in the case of United States vs. George 
Lawrence Cassidy, Criminal No. 48826, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of October, 1930. 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. CUNNINGHAM, 

Clerk. 


j 

i 
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10 Filed Aug. 11, 1930. 

In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 48826. 

United States 
vs. 

George Lawrence Cassidy. 

Bill of Exceptions. 

Be it remembered that this cause came on to be heard in 
advance of the trial, on, to wit, the 23rd day of May, 1930, 
and the United States was represented by Neil Burkinshaw, 
Esq., Asst. United States Attorney, and the defendant was 
represented by Myron G. Ehrlich, Esq. 

Whereupon the defendant filed in the Court the follow¬ 
ing petition and motion to suppress, in these words: 

“In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

No. 48826. 

United States 


vs. 

George L. Cassidy. 

Petition and Motion to Suppress Evidence. 

The petitioner, George L. Cassidy, respectfully shows 
to the Court as follows: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia. 

2. That on, to wit, the 31st day of October, the defendant 
had parked his automobile on a public highway in the Dis¬ 
trict of Columbia, in a legal and lawful manner, and after 
locking the doors of same proceeded to walk up the street. 
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j 

That after proceeding some feet he was gjrabbed by 
11 a certain man whom he afterwards learijed was a 
police officer of the District of Columbia^ and was 
searched, and certain articles and property were taken 
from him. That at the same time another map who was 
with the man that grabbed him, and whom he afterwards 
learned was a police officer of the District of Columbia, 
grabbed his hand, and took certain keys from hinp unlocked 
your petitioner’s automobile that was parked land took 
therefrom certain articles and property. That the defend¬ 
ant was placed under arrest and charged with the illegal 
transportation and possession of intoxicating j liquor in 
violation of the National Prohibition Act. 

3. That the arrest, searches, and seizures wds without 
probable cause, without the consent of your petitioner, 
without authority in law, illegal, unlawful, and in violation 
of the constitutional rights of your petitioner. 

4. Your petitioner is informed and believes, and there¬ 
fore avers that the articles and property so illegally seized 
from your petitioner, are intended to be used ip evidence 
against him. 

Wherefore the premises considered, your Ipetitioner 
prays: 

First: That any and all articles and property so ille¬ 
gally seized from him, be suppressed for use as evidence 
against him. 

Second: And for such other and further relief as to the 
Court may seem just and proper. 

GEORGE L. CASSIDY, 

Petitioner. 

i 

_ i 

District of Columbia, ss: 

I 

The defendant after being duly sworn on oath, accord¬ 
ing to law, deposes and says: that he has readj the fore¬ 
going petition by him subscribed and knows the contents 
thereof; that the matters and things stated therein as of 
his own personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

GEORGE L. CASSIDY, 

Petitioner. 







10 GEORGE LAWRENCE CASSIDY VS. UNITED STATES. 

12 Subscribed and sworn to before me this 9th day 
of December, 1929. 

MILTON CONN, 
Notary Public, D. C. 


Copy received April 2, 1930. 

LEO A. ROVER, 

By KEOUGH.” 

And the United States thereupon, in answer to the above 
petition to suppress evidence filed in its behalf the follow¬ 
ing answer: 

“Filed May 2, 1930. 

Criminal. No. 48826. 

United States 


vs. 

George Lawrence Cassidy. 

Answer to Petition to Suppress Evidence. 

Comes now Leo A. Rover, United States Attorney in and 
for the District of Columbia, and for his answer to the pe¬ 
tition to suppress evidence herein tiled states: 

1. Respondent admits the allegations of paragraph 1. 

2. Respondent admits that defendant was arrested on 
the 31st day of October by a member of the Metropolitan 
Police Force of the District of Columbia, who was also a 
General Prohibition Agent and that certain articles and 
property were taken from the defendant and that the de¬ 
fendant was placed under arrest and charged with the il¬ 
legal transportation and possession of intoxicating liquor in 
violation of the National Prohibition Act. 

3. Respondent denies that the arrest, searches and sei¬ 
zures were without probable cause and without authority 
in law and in violation of the constitutional rights of the 
petitioner. 

4. Respondent admits that the property taken from the 
defendant is intended to be used in evidence against him, 
but denies that it was illegally seized. 
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13 Wherefore respondent prays that the petition 

herein be dismissed. j 

LEO A. ROVER, i 

LEO A. ROVER, j 

United States Attorney. 
JAMES R. KIRKLAND, 
JAMES R. KIRKLAND, 
Assistant United States Attorney . 

District of Columbia, ss: 

i 

I, James R. Kirkland, being first duly sworn according 
to law, on oath depose and say: that I am an Assistant 
United States Attorney in and for the District of Columbia; 
that I have read the foregoing Answer to Petition to Sup¬ 
press Evidence by Leo A. Rover subscribed; and that the 
matters and things therein contained I verily believe to be 
true. 

JAMES R. KIRKLAND, 
Assistant United States Attorney. 


Subscribed and sworn to before me this 2nd dav of May, 
1930. 

ALLEN J. KROUSE, 

Notary Public,\ D. C.” 


j 

j 

Whereupon, and to maintain the issues joined upon the 
motion and petition to suppress there was called to the 
stand the defendant George Lawrence Cassidy, who testi¬ 
fied, in substance, that on the 31st of October, 1929, while 
the defendant was standing on the sidewalk, abdut fifteen 
feet from the curb, Sergeant George Little approached him 
from the front of the defendant’s car; that the! Sergeant 
thereupon searched the defendant and took from the de¬ 
fendant a set of keys, from his hand; that the keys were 
taken without the consent, and over the protest |of the de¬ 
fendant; that neither the Sergeant nor the other officer 
with him had a warrant of arrest for the defendant, or a 
search warrant. 

14 On cross-examination the defendant stated that, 
in addition to the keys, the officer took from him 
a pint of what the defendant thought was intoxicating 
liquor. Witness further stated, on cross-examination, that 


| 

i 


i 
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on two occasions he had pleaded guilty to violating the 
National Prohibition Act. 

And thereupon, in opposition to the motion to suppress, 
the Government placed upon the stand George Melvin 
Little, who stated that he was a member of the Metro¬ 
politan Police Force and had been for about 23 years; 
that he knew the defendant, George Lawrence Cassidy. 
He further stated that he knew the defendant as “the 
man in the green hat,” that, about five or six years 
prior to the date of the witness’ testifying, he had observed 
the defendant enter a plea of guilty in the Police Court to 
a charge of violating the National Prohibition Act. He 
further stated that he had seen the defendant Cassidy in 
the vicinity of the Senate Office building on about three or 
four occasions. Witness further stated that on the 31st 
day of October he knew Cassidy lived at 303-17th Street, 
Southeast; that he had an Essex automobile, which the 
witness had seen on several occasions. Witness further 
stated, over the objection of defendant, that he had certain 
information concerning Cassidy prior to the 31st of Octo¬ 
ber; that he, Little, had checked and examined the course 
of the information by personal interview prior to October 
31st; that, acting on this information, he went to the vicinity 
of Cassidy’s house, where he saw his car parked in the 
rear; that the witness’ attention was directed away from 
Cassidy’s house for about five minutes and that when he 
came back Cassidy’s car was gone; that he then went to 
the vicinity of the Senate Office building, where he observed 
Cassidy parking his (Cassidy’s) car; that at about that 
time a street car passed in front of the witness, and when 
the car had gotten by Cassidy was out of sight; that a little 
later he observed Cassidy come out of the Senate 
15 Office building, go to his automobile, remove a back 
rest and look about several times; that he observed 
the defendant take a package and a bottle and put it in his 
left hip pocket; that the witness then started across the 
street with another officer; that Cassidy was then out of the 
car; that witness told Cassidy he was a policeman, reached 
in' his back pocket and took a pint of colored liquor out of 
it; that witness then opened the back of Cassidy’s automo¬ 
bile, and the back rest of the car was movable; that witness 
moved the back out and found two quarts of colored liquor, 
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one quart of gin 'and a package which contained two pints. 

On cross-examination witness stated that the first time 
he saw Cassidy was five or six years ago, and j:hat since 
that time he had seen the defendant about three or four 
times; that the witness believed he was about 40 jor 50 feet 
from the defendant at the time he observed the defendant 
come out of the Senate Office building and go to his (the 
defendant’s) car. Witness further stated that he grabbed 
Cassidy from the back and told him he was under arrest. 
He denied that the defendant had any kevs in his hands. 
He stated that, to the best of his recollection, the keys -were 
in the lock of the car. He further stated that he took a 
package from the defendant, and that the package was 
wrapped in a newspaper. j 

And thereupon, on, to wit, June 27, 1930, the petition and 
motion to suppress the evidence was denied by |the Court 
(Mr. Justice Gordon), and an exception allowed the de¬ 
fendant. 

i 

Be it further remembered that on, to wit, the 15th day of 
July, this cause came on for trial before Mr. Justice Jesse 
C. Adkins, sitting in Criminal Court No. 1, and the United 
States was represented by Messrs. Burkinshaw and Kirk¬ 
land, Assistants to the United States Attorney, and the de¬ 
fendant was represented by Myron G. Ehrlich and E. Russel 
Kelly, Esquires. Whereupon, and to maintain jthe issues 
joined, the Government placed upon the stand 
16 George Melvin Little, who stated that |he was a 
member of the Metropolitan Police forcb, and had 
been for 24 3 -ears; that he was in charge of the liquor squad 
of, the Police Department, and was also a General Prohibi¬ 
tion Agent; that he knew the defendant and also was ac¬ 
quainted with him under the name of “ Green | Hat Cas¬ 
sidy”; that he was acquainted with defendant i and knew 
him on or about the 31st of October, 1929. 

Whereupon the following occurred: 

“(By Mr. Burkinshaw:) 

“Q. Without disclosing the source thereof, will you state 
whether or not you had certain information regarding Cas¬ 
sidy at that time ? 
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“Mr. Kelly. I object to that as error. 

4 4 Mr. Burkinshaw. 1 am simply asking for the fact, and 
not asking for the information. 

4 4 The Court. Objection overruled. 

4 4 Mr. Kelly. An exception, Your Honor. 

44 The Court. Yes.” 

And thereupon the; witness stated that he did have cer¬ 
tain information concerning Cassidv. Witness further tes- 
titled that on the date of Ooctober 31 he knew that Cassidv 
had an Essex automobile, and lived at 303-17th Street, 
S. E.; that on that day, between two and three in the after¬ 
noon, he, in company with Officer Tutt and Officer Murray, 
went to tlie vicinity of 307-17th Street, S. E., and observed 
Cassidy's car parked in the rear of his house; that he . 
remained there for about half an hour; that the Sergeant 
left there to follow another man down the street in an auto¬ 
mobile, and that when he returned, about five minutes later, 
he observed that Cassidv’s car had gone; that witness 
thereupon drove to the vicinity of the Senate Office build¬ 
ing, on Delaware Avenue, and he observed the defendant 
park his automobile; that a street car crossed in front of 
the witness, and that when the street car passed 
17 Cassidy was out of his sight; that about five or ten 
minutes later he observed Cassidy return to the car, 
get in the back and remove the upholstery in the back of the 
ear; that Cassidy looked around several times and then 
leaned over the back and took a package out of the car and 
put it in his right hip pocket. He then got out of the car 
and Officer Murrav and the witness went around to Cas- 
sidv’s car; that the witness grabbed Cassidv and took the 
package out of his hip pocket. 

Whereupon the following occurred: 

44 Mr. Kelly: We object to what the Officer is about to 
testify to, as there is nothing to show any probable cause, 
either to grab this defendant or to take any package away 
from him; no probable cause for any search or seizure. 

4 4 Mr. Burkinshaw: First, I submit, Your Honor, it is 
res ad judicata on the basis of Justice Gordon’s ruling, and 
on the basis of Sergeant Little’s testimony heretofore, 
which I believe any court of the land would constitute ade¬ 
quate grounds for search and seizure. 


i 

4 
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I 

“The Court: I will overrule it on both grounds, and 

• W I * 

give you an exception.” 

i 

Thereupon witness was asked by the District^ Attorney 
what information he had in regard to Cassidy’s! activities, 
and thereupon, at the request of counsel for defendant and 
out of the hearing of the jury the witness stated: “I re¬ 
ceived information from a certain individual, and on ac¬ 
count of that information I went and called on a second 
individual. This second individual told me that this man 
Cassidy would go to the Senate Office building in! the morn¬ 
ings and get his orders; in the afternoons he would deliver 
his orders to the Senate Office building; on one occasion he 
had put several packages in the car and then drove a cer¬ 
tain distance and then stopped his car, removed the up^ 
holstery and placed those packages in the rear of 
18 the car.” j 

Thereupon witness was asked if Cassidy w’as a 
bootlegger at that time, to which he replied “yes”. And 
thereupon, still out of the hearing of the jury, counsel for 
defendant asked the Sergeant from whom lie received this 
information, to which counsel for Government! objected, 
and the objection was sustained, with an exception to the 
defendant. 

Thereupon the following occurred: 

“By Mr. Kelly: I 

“Q. As a result of this first information you Visited an¬ 
other man? A. Yes sir. 

“Q. Who was that? 

! 

i 

“Mr. Burkinshaw: I object to that. 

“The Court: Objection sustained. i 

“Mr. Kelly: An exception.” 

Thereupon witness stated that he had received this 
second information on the 29th day of October. There¬ 
upon, on further cross-examination, out of the hearing of 
the jury, the Sergeant stated that he had known Cassidy 
for some time; that prior to October 31 he had not arrested 
him; that, prior to this date, he had not seen Ca$sidy with 
any intoxicating liquor; that he had not, before ithis date, 
ever seen him transport any liquor in this automobile, and 
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that prior to this date he had never seen any intoxicating 
liquor in the automobile when driven either by Cassidy or 
anyone else. 

Witness further stated, out of the hearing of the jury, 
that he had seen Cassidy plead guilty in Police Court about 
five years before, and, to the best of his knowledge, received 
a term of ninety days in jail. 

Thereupon the Court stated that he would overrule the 
objection to the introduction of the testimony, and allow 
an exception to the defendant. 

19 Thereupon, in the presence and hearing of the jury, 
the witness stated that he took a package from the 
right hip pocket of the defendant, containing a pint of col¬ 
ored liquor; that thereafter he observed Officer Murray 
search the defendant's automobile, from which was taken 
two quarts of liquor, a quart of gin and a pint of liquor. 
He thereupon identified certain bottles and contents, which 
were handed to him, as being the contents and bottles which 
he had taken from the person of Cassidy, and from Cas¬ 
sidy’s automobile: that the witness subsequently turned the 
bottles over to Dr. Spear, the Chemist of the Internal Reve¬ 
nue Bureau. 

On cross-examination witness stated that when he first 
saw the defendant's car in the rear of the defendant’s 
house he did not search the car, nor did any of the other 
officers; that lie did not see anyone drive the automobile 
away from the premises; that in his opinion the only dis¬ 
tance he saw the defendant move the car was when he was 
parking it in front of the Senate Office building, a distance 
of about four or five feet; that when the defendant returned 
to his automobile from the Senate Office building he ob¬ 
served him take something from the rear of his automo¬ 
bile; that up until that time he had not observed any pack¬ 
ages or bottles in the automobile; that at that distance the 
witness was unable to say what was in the package, which 
was wrapped. 

Witness further stated that up until the time he placed 
the defendant under arrest he had neither seen nor smelled 
any intoxicating liquor. He further testified that at the 
time of the defendant’s arrest he had neither a search 
warrant to search the defendant’s automobile or a warrant 
of arrest for the defendant. 

He w^as thereupon asked this question: 



I 


GEORGE LAWRENCE CASSIDY VS. UNITED STATES. 17 

j 

i 

20 “Q. Had you, either while the car was parked in — 

southeast, or while the car was in front of the Sen¬ 
ate Office building, or while he (Cassidy) was afway from 
there, (the automobile), had you seen any intoxicating 
liquor on the person of the defendant, or in thcj car? A. 
No, sir.” | 

i 

And thereupon witness was excused. 

Thereupon counsel for defendant moved to strike out 
all of the testimony of Sergeant Little, which motion vras 
overruled and an exception allowed the defendant. 

Thereupon the Government placed upon the Stand Leo 
Murray, who testified that he was a member of tjhe Metro¬ 
politan Police force, and had been for the past;23 years; 
that he was attached to Sergeant Little’s liquor squad; that 
he had known the defendant for about two years; that on 
the morning of October 31 he was with Sergeant Little; 
that he went to the vicinitv of the defendant’s hoiise, where 
he observed his machine parked and that subsequently he 
again observed this same car in the vicinity of file Senate 
Office building; that Sergeant Little grabbed the defendant 
and took something from the person of the defendant; that 
the defendant thereupon objected to the testimony as to 
what was seized from the defendant, which objection was 
overruled, with an exception allowed the defendant. 

Thereupon, over the objection and exception of the de¬ 
fendant, witness stated that, in addition to the package 
taken from the defendant, two bottles of colored liquor, a 
quart bottle of gin and a pint bottle of colored liquor vrere 
taken from the automobile of the defendant. Witness there¬ 
upon identified certain bottles, which were shown to him, 
as being the bottles which were taken from the;person of 
the defendant, and from the defendant’s automobile. 

21 On cross-examination witness stated that after 
Cassidy got out of his machine in front of the Senate 

office building he was gone about ten minutes; that Cassidy’s 
car was still parked at the curb when the defendant returned; 
that from the distance that the officers were wajtching the 
defendant he observed him take something in thb shape of 
a pint bottle from the car, wrapped up in a package, but 
that the witness could not see what was in the package, nor 
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could he see any bottle; that at that time witness was about 
sixty feet from the defendant, parked at an angle; that 
when the witness went up to the defendant, the defendant 
was standing right at his automobile, and that he, the 
witness, took the keys for the machine out of his car. Wit¬ 
ness was then asked whether or not, up until the time he 
came up to the defendant, and the defendant was placed 
under arrest, the witness had either seen any intoxicating 
liquor, or detected any odor of alcohol or intoxicating 
liquors, to which he replied that he had not. He further 
stated that he did not see any intoxicating liquors or de¬ 
tect any odor of alcohol coming from the automobile of the 
defendant while it was parked on 17th Street, Southeast, 
in the rear of defendant’s house; that witness did not have 
either a search warrant to search the car of Cassidy, or a 


warrant of arrest. 

Thereupon the United States Attorney stated that he 
would stipulate that there was no warrant of arrest or 
search warrant issued in this case. 

Whereupon the following occurred: 


“By Mr. Kelly: 

“Q. Had you seen Cassidy violate any parking regu¬ 
lation or any police regulation in the operation of his auto¬ 
mobile? A. No sir.” 


22 Thereupon, on redirect examination, witness stated 

that he had known Cassidv under the nickname of 

•/ 

“the man in the green hat” for about two years. There¬ 
upon witness was excused. 

Whereupon counsel for defendant moved to strike out 
all the testimony of Mr. Murray on the grounds previ¬ 
ously stated, to wit, that there was no justification for the 
search of the defendant or his automobile, or for the sub¬ 
sequent seizure of anything taken from his person or from 
his machine. This motion was overruled and an exception 
allowed the defendant. 


Thereupon Dr. Albert Spear testified that he was a Chem¬ 
ist of the Bureau of Internal Revenue, and that he had 
examined the contents of the bottles previously identified 
by Sergeant Little, and that they contained more than one- 
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half of one per cent of alcohol by volume, and were fit for 
use as a beverage. 

Whereupon the Government rested. j 

Thereupon counsel for defendant moved th^ Court to 
direct a verdict of not guilty, on the ground that jthe arrest, 
search and seizure of the defendant and his automobile were 
illegal, and in violation of the constitutional rights of the 
defendant. This motion was overruled and anj exception 
allowed the defendant. 

Whereupon counsel for defendant moved the Court to 
submit the question of probable cause to the jqry for its 
determination. This motion was also overruled, and an 
exception allowed the defendant. 

Thereupon the Court charged the jury as follows: 

23 The Court (Mr. Justice Adkins) : Ljadies and 

gentlemen of the jury, counsel in their arguments 
have correctly stated the law on the subject of th4 presump¬ 
tion of innocence and the burden of proof. As youjladies and 
gentlemen know from other cases, each defendant is pre¬ 
sumed to be innocent at the outset of a case, and that pre¬ 
sumption continues until it is overcome by evidence; and 
it must be overcome beyond a reasonable doub^. 

Now this indictment contains two counts, twq charges. 
Of course, we have nothing to do with the policy or reasons 
for statutes. Our only duty is to see whether or not the 
statutes have been violated, and pass on the evidence, upon 
the guilt or innocence of each defendant as he is brought 
in.- | 

Now the first count charges this defendant wjith trans¬ 
porting certain intoxicating liquor on this day in question. 
The statute makes merely the transporting of intoxicating 
liquor an offense. Now if the liquor which wasj produced 
here had the content of alcohol mentioned by thq chemist, 
then it is intoxicating within the meaning of th[e statute. 
And it is for you to say upon the evidence whether or not 
this defendant did transport that liquor. The distance of 
transportation, as counsel have all agreed, is immaterial. 
If the car did contain this liquor and if the defendant did 
move that car and he did transport that liquor, then your 
verdict should be guilty under the first count. If he did not, 
then it should be not guilty. 

i 

i 

I 

i 

i 

| 
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So under the second count, the statute makes punish¬ 
able the possession of liquor; and the only question for you 
to determine is whether or not this evidence shows beyond 
a reasonable doubt that this defendant did possess on 

24 this day inquestion intoxicating liquor; and if the evi¬ 
dence does show that, your verdict should be guilty 

under the second count; otherwise it should be not guilty. 
Anything else ? 

Mr. Kelly: I take it Your Honor will instruct them to 
return a verdict on each count separately? 

The Court: Yes; vou will return a verdict on each count 
separately. 

Mr. Kelly: And on the failure of the defendant to testify. 
The Court: With respect to the defendant’s failure to 
testifv, I instruct you that under our law a defendant has 
the right to testify! if he sees fit. He is not compelled to 
testify. If he does not testify, you are not to make any 
presumptions whatsoever against him; you must not make 
any presumptions at all from the fact that he did not 
testify. You are to try this case entirely regardless of the 
fact that he did not go on the stand to testify, but you are to 
try it on the case as presented here. Is that satisfactory? 
Mr. Kelly: Yes sir. 

Mr. Burkinshaw: Very satisfactory. 

The Court: Al- right. ’ 9 

Be it further remembered that the foregoing is in sub¬ 
stance all of the testimony that was adduced at the hearing 
and trial of the said cause, together with the rulings of the 
Courts on questions of law and the exceptions thereto; and 
the defendant prays the Court to sign and seal this, his bill 
of exceptions, which motion is granted; and the Court signs 
and seals this Bill of Exceptions, nunc pro tunc , this 

25 14th day of October, 1930. 

By the Court: 

JESSE C. ADKINS, 

Justice. 

26 [Endorsed:] In the Supreme Court of the District 
of Columbia. Holding a Criminal Term. Crim. No. 

48826. United States vs. George Lawrence Cassidy. Bill 
of Exceptions. Clerk please file. Myron G. Ehrlich, E. 
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Statement of Facts 


The appellant, George Lawrence Cassidy, defendant 
below, was indicted for the unlawful transportation 
and possession of intoxicating liquors. The ultimate 
facts, about which there is no dispute, were that on 
October 31, 1929, Cassidy was seen by three police 
officers to park his automobile on Delaware Avenue in 
the vicinity of the Senate Office Building. That a street 
car passed between the officers and Cassidy and he 
disappeared from their sight. Within five minutes the 
officers observed Cassidy go over to his car, enter the 
rear of it and apparently take something from it and 
place the object in his pocket. Simultaneously with 
Cassidy’s leaving the car the officers approached him, 
seized him, searched his person, took a package from 
his hip pocket, and seized his keys. Thereupon the 
officers opened the rear of his car and took therefrom 
two quarts of liquor, a quart of gin and a pint of liquor. 
Cassidy was charged with transportation and posses¬ 
sion of intoxicating liquors in violation of the National 
Prohibition Act. 

Prior to his trial the appellant filed a petition and 
motion to suppress for use as evidence the articles 
seized from him, alleging, under oath, that the officers 
acted without probable cause and in violation of his 
constitutional rights. Upon the government’s filing 
an answer to this petition a hearing was had and the 
prayers of the petition and motion to suppress were 
denied with an exception to the defendant. 

Thereafter the intoxicating liquors seized from the 
defendant and from his automobile were introduced 
in evidence at the trial of the defendant, over his ob¬ 
jection and exception, and the defendant was found 
guilty and sentenced, by Mr. Justice Adkins, to serve 
a term of one year and six months in the penitentiary. 
From this conviction this appeal is brought. 
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Assignment of Errors 

The assignment of errors filed in this cause enu¬ 
merate nine errors which counsel claim were jcom- 
mitted bv the Court below. However, all of theste as- 
signments submit but one question to this Court. That 
question is, 

Was there probable cause for the search of Cassidy 
and his automobile on October 31, 1929, at the time 
both he and his car were searched by police officers, 
at which time certain intoxicating liquors were seized 
from his person and automobile? 

The answer to this question will entirely decide all 
the matters presented by this appeal. 

Argument 

Probable cause relating to the search of vehicles 
has been defined by the Supreme Court of the United 
States to be “a belief, reasonably arising out oi the 
circumstances known to the seizing officer, thht an 
automobile or other vehicle contains that which by law 
is subject to seizure and destruction.” Carroll v. 
United States, 267 U. S. 132-149. ! 

In the present case, Sergeant Little testified at the 
hearing on the motion to suppress the evidence seized 
from the defendant, that he knew the defendant as 
‘ ‘ The man in the green hat,’ ’ and that about five or six 
years prior to his testifying (in May, 1930) hel was 
present in Police Court when Cassidy pleaded guilty 
to a violation of the National Prohibition Act. I He 
further testified that he had received certain informa¬ 
tion prior to October 31, 1929, concerning Cassidy and 
that he (the witness) had checked and examined the 
source of the information by personal interview. Nev¬ 
ertheless, the record discloses that at no time was any 
warrant of arrest or to search obtained or applied for 
by Sergeant Little. He further stated that as a result 
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of this information he went to the vicinity of Cassidy’s 
home and saw Cassidy’s car parked. Sometime later 
that day he saw Cassidy in the car near the Senate 
Office Building and the arrest, search and seizure then 
followed. He admitted he had only seen the defendant 
about three or four times in his life; had never ar¬ 
rested him prior to October 31, 1929, and had never 
seen him, prior to this date, with any intoxicating liq¬ 
uors. He further admitted that he took, at the time 
of this arest, a pint of liquor from the defendant, but 
that it was wrapped in a newspaper. 

On those facts, and on those alone, the government 
contends there was probable cause for the search and 
seizure. 

Admittedly none of the officers observed any viola¬ 
tion of the law, traffic or police regulations (Rec., 

p. 18). 

No intoxicating liquor was visible to the officers, nor 
was there any odor of alcohol from or about the car 
(Rec., pp. 16, 18). 

Government counsel stipulated that there was no 
warrant of arrest or search warrant in the possession 
of the officers (Rec., p. 18). 

The Supreme Court of the United States in the re¬ 
cent case of Go-Bart Importing Co. et al. v. United 
States, decided January 5, 1931 (and unreported at 
the time this brief was prepared), involving a peti¬ 
tion for the return of certain papers alleged to have 
been illegally seized, passed upon the question of what 
constitutes an unlawful search and seizure. The facts 
were as follows: One Calhoun, the special agent in 
charge of special agents of the Prohibition Bureau, in 
order to have a warrant issued for Gowen, Bartels 
and others filed a verified complaint before a U. S. 
Commissioner alleging, on information cund belief, that 
the persons named in the complaint were engaged in 
a conspiracy to violate the National Prohibition Act. 
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A warrant was issued to the United States Marshal 

i 

directing the arrest of Gowen, Bartels and the others. 
On the following day, certain subordinate prohibition 
agents went to the offices of the Go-Bart Company. 
Bartels was present. The agents falsely claim^ to 
have a search warrant. Subsequently Gowep ap¬ 
peared. He was likewise informed the agents had a 
search warrant. Thereupon, Bartels and Gowen were 
arrested, searched, their offices searched and certain 
papers were seized from their office. Bartels| and 
Gowen, following their arrest, filed petitions before 
the District Court seeking to enjoin the use of the 
articles seized as evidence and to direct their return. 
Briefly, in deciding that the use of the papers a$ evi¬ 
dence should be suppressed and that the papers should 
be returned to the petitioners, the Supreme Couft de¬ 
cided two questions: 

j 

(1) That the warrant of arrest was improvidently 
issued and was invalid on its face, and 

(2) That the search and seizure were unconstitu¬ 
tional, being in violation of the Fourth Amendinent. 

Speaking of the first point the Court said: 

| 

“The Government concedes that the warrant 

. did not authorize O’Brien or other prohibition 
agents to make the arrests. The complaint, which 
in substance is recited in the warrant, was j veri¬ 
fied, merely on information and belief and! does 
not state facts sufficient to constitute an offense.” 

Further the Court pointed out 

i 

! 

4 ‘ The warrant was improvidently issued ahd in¬ 
valid on its face. It does not purport to authorize 
anyone other than the marshal and his deputies.” 

Discussing the second question decided the Court 
pointed out 
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4 4 The first clause of the Fourth Amendment de¬ 
clares: ‘The right of the persons to be secure in 
their persons, houses, papers and effects, against 
unreasonable searches and seizures shall not be 
violated.’ It is general and forbids every search 
that is unreasonable; it protects all, those sus¬ 
pected or known to he offenders as well as the inno¬ 
cent, and unquestionably extends to the premises 
where the search was made and the papers taken. 
Gouled v. United States, 255 U. S'. 298, 307. 

The second clause declares: ‘And no warrants 
shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing 
the place to be searched and the persons or things 
to be seized.’ This prevents the issue of warrants 
on loose, vague or doubtful bases of fact. It em¬ 
phasizes the purpose to protect against all general 
searches. Since before the creation of our gov¬ 
ernment, such searches have been deemed obnox¬ 
ious to fundamental principles of liberty. They 
are denounced in the constitutions or statutes of 
every state in the Union. Agnello v. United States, 
269 U. S. 20, 33. 

The need of protection against them is attested 
alike by history and present conditions. The 
amendment is to be liberally construed and all 
owe the duty of vigilance for its effective enforce¬ 
ment lest there shall be impairment of the rights 
for the protection of which it was adopted.” Boyd 
v. United States, 116 U. S. 616, 623; Weeks v. 
United States, 232 U. S. 383, 389. 

Prior to the Go-Bart decision, supra, probably the 
most widely quoted decisions of the Supreme Court 
on the question of probable cause are the cases of Car- 
roll v. U. S., supra, and Gambino v. United States, 275 
U. S. 310. 

The facts in the Carroll case were these: In Sep¬ 
tember, 1921, the two defendants, Carroll and Kiro, 
visited a certain apartment in Grand Rapids, Michi¬ 
gan. There they met two prohibition agents. Their 
identity as agents was unknown to the defendants. 
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The defendants agreed to sell the agents three eases 
of liquor, which they stated they would deliver later. 
They came to and left from the apartment in an Olds- 
mobile Roadster bearing a license tag which was hoted 
by the two agents. They failed to return with the 
liquor. On October 6, 1921, the agents observed Car- 
roll and Kiro going eastward along the road from 
Grand Rapids in this same car. The agents pursued 
but were unable to apprehend them. On December 15, 
1921, the same agents observed Carroll and Ki^o, in 
the same automobile, along the same road, coming from 
the direction of Detroit towards Grand Rapids. 
(Speaking of this road, the Chief Justice said!(267 
U. S. 160): “We know in this way that Grand Rapids 
is about 152 miles from Detroit and that Detroit and 
its neighborhood along the Detroit River, which is the 
international boundary, is one of the most active; cen¬ 
ters for introducing illegally into this country spiritu¬ 
ous liquor for distribution into the interior.”) ’[They 
followed the car, stopped it, searched it and discoyered 
a quantity of intoxicating liqours, which were seized. 

It was contended on behalf of the appellants! that 
the search and seizure were in violation of their! con¬ 
stitutional rights. 

In an exhaustive opinion which recited all the facts 
above set forth as well as others, the Supreme Cburt, 
by a divided opinion (Mr. Justice McReynolds and Mr. 
Justice Sutherland dissenting) held (p. 162): 

“In the light of these authorities, and what is 
shown by the record, it is clear that the officers 
had justification for the search and seizure. jThis 
is to say that the facts and circumstances within 
their knowledge and of which they had reasonably 
trustworthy information were sufficient in them¬ 
selves to warrant a man of reasonable caution in 
the belief that intoxicating liquor was being trans¬ 
ported in the automobile which they stopped and 
searched/’ 


! 
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The Supreme Court in the Gambino case, supra, had 
before it two questions to determine: first, whether 
there was probable cause for the search of an automo¬ 
bile, and second, whether a state trooper of New York 
was “any officer of the law,” within the meaning of 
Sect. 26, of Title II, of the National Prohibition Act. 

It answered both questions in the negative. 

The facts in the case do not appear in the opinion 
of the Court but, as set out in the government’s brief, 
they were, in short, that certain troopers observed an 
automobile, apparently heavily laden, proceeding along 
a road in New York State near the Canadian border. 
They gave chase and followed the machine to a garage. 
They shook the car and heard a gurgling noise. A 
search disclosed a large quantity of intoxicating liq¬ 
uors which were seized. The defendants, in advance 
of trial, moved for the suppression of the evidence, 
which was denied in the lower Court. 

The Supreme Court in reversing the conviction held 
that the evidence should have been suppressed because 
“We are of opinion on the facts, which it is unnec¬ 
essary to detail, that there was not probable cause.” 

Let us now apply the law as enunciated in the fore¬ 
going decisions to this appeal: 

Wliat facts were within the knowledge of the arrest¬ 
ing officers? Counsel submit, there were none. 

It is conceded by Government counsel that there was 
in existence neither a search warrant nor a warrant of 
arrest. 

The officers observed defendant’s machine near his 
own home. Subsequently they see the same car in 
another section of the city, at which time (1) he was 
driving his automobile in a lawful manner; (2) he vio¬ 
lated no traffic or parking regulation; and (3) the offi¬ 
cers saw nothing to justify the arrest of Cassidy. 

None of the officers prior to Cassidy’s arrest on Octo¬ 
ber 31, 1929, had ever seen him with any intoxicating 
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liquor or had ever arrested him for violating the: Na¬ 
tional Prohibition Act. 

The only information it is claimed was possessed 
by the officers is the statement (Rec., p. 15) that'Ser¬ 
geant Little had certain information that Cassidy got 
orders at the Senate Offices and delivered “packages” 
there. But wherein does that aid in arriving atj any 
conclusion that the officers had “ facts and circum¬ 
stances within their own knowledge and of which they 
had reasonably trustworthy information {which) were 
sufficient in themselves to warrant a man of reasonable 
caution in the belief that intoxicating liquors werp be¬ 
ing transported in the automobile which they stopped 
and searched”? Carroll v. U. S., supra. 

The question of search and seizure has also been 
passed upon by this Court in the past several years. 

Thus, in the case of Cohn v. United States, 57 t). C. 
Appeals 49, this Court upheld a seizure where the evi¬ 
dence showed that (1) the officer knew the defendant 
had been mixed up in liquor transactions prior to his 
arrest, and (2) the officer observed two boxes oil car¬ 
tons that are commonly used for the transportation of 
“com liquor” protruding from the machine, and (3) 
the defendant failed to give a proper traffic signal^ and 
(4) prior to any search the officer was told by the de¬ 
fendant that he (the defendant) had “three boxes of 
com.” This Court in upholding the conviction stated 
(p. 50): 

i 

“We think the case at bar presents a stronger 
probable cause than did the Carroll case. Here 
the officer’s suspicions were justifiably aroused 
by his knowledge of the defendant, by wh^t he 
saw in the car, and in addition to this, and before 
the car was searched and defendant arrested, the 
defendant admitted to the officer, if the latter’s 
testimony is true, and evidently the jury so found, 
that he had three cases of whiskey in the car.; We 
are unable to see why this admission made before 
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arrest or seizure, under the circumstances did not 
justify both the arrest and seizure and render ad¬ 
missible in evidence the liquor seized.’’ 

And in the case of Bolt v. United States, 55 D. C. 
Appeals 120, this Court reaffirmed the well-recognized 
principle that police officers cannot, without a warrant, 
arrest and search a person conducting himself in a 
quiet, peaceable and orderly manner. 

In that case, an unidentified man reported to cer¬ 
tain police officers that Bolt and another were prepar¬ 
ing to break into a cigar store at 7th and F Streets, 
Northwest. Acting on this information the officers 
went to that neighborhood where they sawr the defend¬ 
ants, followed them and placed them under arrest. 
Upon searching the defendants the officers discovered 
a gun which was seized. The defendants were charged 
with and convicted of carrying a concealed weapon. 
This Court on appeal reversed the conviction on the 
ground that the statements made by the officers during 
the trial as to their conversation at headquarters with 
an unidentified man was hearsay and hence inadmis¬ 
sible, and further, that the arrest, search and seizure 
wrere illegal. This Court said: ‘ 4 Where, as here, a citi¬ 
zen has conducted himself in a peaceable and orderly 
manner, it is not for police officers to assume guilt and 
without a warrant make an arrest and search, and 
seize a weapon.” 

It is respectfully submitted to the Court that the 
sound reasoning of the Bolt case has not been modified 
or reversed in any decision, either of this Court or of 
the Supreme Court of the United States, for the very 
apparent reason that the ruling of this Court was 
merely a restatement of the Constitutional guarantees 
of the Fourth and Fifth Amendments. 

Therefore, and in view of the foregoing decisions of 
this Court of Appeals and of the Supreme Court of 
the United States, it is urged that the question raised 
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by the assignment of error in this appeal ought to be 
answered in the negative and that the conviction of j the 
appellant should be reversed. 


I 

i 


Respectfully submitted, 

MYRON G. EHRLICH, 
E. RUSSEL KELLY, 


Attorneys for Appellant. 
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This appeal was taken from a judgment of ^;he 
Supreme Court of the District of Columbia entered 
on the twenty-second day of July, 1930. The in¬ 
dictment contained two counts; the first count 
charged transportation of intoxicating liquor on 
October 31, 1929, while the second count charged 
appellant with the unlawful possession of the same 
liquor on the same date. The appellant was con¬ 
victed on both counts. 


I 

I 

i 

i 
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STATEMENT OE PACTS 

Oil the thirty-first day of October, 1929, appellant 
was arrested on the sidewalk adjacent to the Sen¬ 
ate Office Building after leaving his car, by Ser¬ 
geant George M. Little, member of the Metropoli¬ 
tan Police Department and a general prohibition 
agent, and by Officer Leo Murray, another mem¬ 
ber of the Metropolitan Police Department. They 
took from his person and automobile certain in¬ 
toxicating liquor. (R. 14, 16, 17.) It is conceded 
that the officers had neither a search warrant nor 
a warrant for the arrest of the appellant. (R. 18.) 
Officer Little knew Cassidy as a bootlegger at that 
time (R. 15), had known him for a period of six 
or seven years, knew him as “The Man in the 
Green Hat,” and had observed him, five or six 
years before, enter a plea of guilty in the Police 
Court of the District of Columbia to a charge of 
violating the National Prohibition Act (R. 12, 13, 
16). Officer Murray also had known the appellant 
for about two years, and had known him during 
that period under the nickname of “The Man in 
the Green Hat.” 

The officers, prior to the arrest, knew where the 
aj^pellant lived, and also knew that he owned an 
Essex automobile which they had seen on several 
occasions. (R. 12, 14.) 

Prior to October 31, 1929, Officer Little had re¬ 
ceived certain information from an individual, and 
on account thereof he had called upon a second in¬ 
dividual, who had told him that the appellant Cas- 


o 


sidy “would go to the Senate Office Building in the 
morning and get his orders; in the afternoon he 
would deliver his orders to the Senate Office Bijiild- 
ing; on one occasion he put several package^ in 
the car and then drove a certain distance and then 
stopped his car, removed the upholstery, and placed 
those packages in the rear of his car.” i 

Acting upon this information w T ith regard to the 

i 

habits of Cassidy, which information had been ob- 

i 

tained by personal interview, the officers on the 
afternoon of October 31, 1929, went to the vicinity 
of Cassidy’s home, which they knew was located at 
303 Seventeenth Street Southeast. They observed 
this Essex car parked in the rear of Cassidy’s home. 
The officers remained in the vicinity of Cassidy’s 
home for about half an hour; then had occasion 

i 

to leave for about five minutes. 

On returning to 303 Seventeenth Street South¬ 
east the officers found after this brief absence that 
the appellant’s car was gone. The officers then pro¬ 
ceeded to the vicinity of the Senate Office Building 
on Delaware Avenue (R. 14), where they had seen 
the defendant on three or four previous occasions 
(R. 12). There they observed the appellant park¬ 
ing his automobile. A street car came between Cas¬ 
sidy’s car, temporarily obstructing the officers’ 

i 

view. When the car proceeded on its course Cas¬ 
sidy had disappeared. (R. 12,14.) Shortly there¬ 
after Cassidy was observed by the officers coming 
out of the Senate Office Building. (R. 12.) Then 

i 

he was seen by the officers to return to his car, get 

i 

i 

i 

i 

i 

, i 

i 

i 
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in the back, and remove the upholstery. Then 
Cassidy looked around several times; then leaned 
over and took out a package and placed it in his 
right hip pocket. This article taken out of the up¬ 
holstery was described by Officer Murray as some¬ 
thing in the shape of a pint bottle wrapped in a 
package. 

Upon leaving the car one of the officers grabbed 
Cassidy and informed the appellant that he was a 
policeman. (R. 12, 14.) The officer took the 
package from the appellant’s hip pocket, which 
package contained a pint of colored liquor. (R. 
16.) The appellant had been seized just as he left 
the automobile, and, according to one of the officers, 
the appellant’s keys were still in the car. The ap¬ 
pellant’s testimony is that the officers took the keys 
from his hands. (R. 11.) 

In addition to the package taken from the ap¬ 
pellant’s person, several other bottles of liquor 
were taken from his automobile. (R. 16,17.) An 
analysis of the contents of all these bottles disclosed 
that they contained more than one-half of one per 
centum of alcohol by volume, and were fit for use 
as a beverage. (R. 18,19.) 

ARGUMENT 

I 

The only question presented in this case is 
whether the officers, in the absence of a warrant, 
had probable cause for the search and seizure. 




The next step, then, is to test the facts in| this 
case by the yardstick provided by the United 
States Supreme Court in Carroll v. t7. S., 267 U. S. 
132, and in Husty et al., v. U. S., 283 U. S. —, which 
opinion was handed down as recently as February 
24,1931. 

The Carroll case suggests: 


On reason and authority the true rule is 
that if the search and seizure without a War¬ 
rant are made upon probable cause; that is, 
upon a belief, reasonably arising out of cir¬ 
cumstances known to the seizing officer, 
that an automobile or other vehicle contains 
that which by law is subject to seizure and 
destruction, the search and seizure j are 
valid. i 


The Hasty case, which came down fromj the 
United States Supreme Court as this brief was 

being prepared, held, in an almost analogous case: 

It is enough if the apparent facts which 
have come to his (the arresting officers) 
attention are sufficient in the circumstances 
to lead a reasonably discreet and prudent 
man to believe that liquor is illegally pos¬ 
sessed in the automobile to be searchedL 

Also we have the definition of probable cause 
as laid down by the United States Supreme Court 
in Stacey v. Emery, 97 U. S. 642, which is as follows: 

If the facts and circumstances before the 
officer are such as to warrant a man of pru¬ 
dence and caution in believing that the 
offense has been committed, it is sufficient. 
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Reverting again to the Carroll case, the court in 
the course of its decision recognizes a necessary 
difference between a search of a store, dwelling 
house, or other structure in respect of which a 
proper official warrant readily may be obtained, 
and a search of a ship, motor boat, wagon, or auto¬ 
mobile for contraband goods, where it is not prac¬ 
ticable to secure a warrant because the vehicle can 
be quickly moved out of the locality or jurisdiction 
in which the warrant must be sought. In the lat¬ 
ter instance the contraband goods may be searched 
for without a warrant, under the foregoing cir¬ 
cumstances. 

It was also held that the right to search and the 
validity of the seizure are not dependent on the 
right to arrest. They are dependent on the reason¬ 
able cause the seizing officer has for believing that 
the contents of the automobile offend against the 
law. The seizure in such a proceeding comes before 
the arrest, as Section 26 of the National Prohibi¬ 
tion Act indicates. 

The court pointed out that Section 26 was pri¬ 
marily enacted to accomplish the seizure and de¬ 
struction of contraband goods; secondly, the auto¬ 
mobile was to be forfeited; and thirdly, the driver 
was to be arrested. The main purpose of the act, 
therefore, was to deal with the liquor and its trans¬ 
portation and to destroy it. 


I 


11 . ! 

Appellee ventures to suggest to the Court that the 
facts in the cause at bar present as strong if pot a 

i 

stronger case of probable cause than that ip the 
Carroll case . 

In the Carroll case the arresting officers had ne¬ 
gotiated with the defendants over the purchase of 
some whiskey about two and one-half months prior 
to the arrest, but while the defendants had agreed 
to sell and deliver the liquor, such sale and deliv- 
ery were not even attempted by them. 

In the Cassidy case Sergeant Little knew the de¬ 
fendant as a bootlegger, as “The Man in the Green 
Hat,’ ? and had actually been present in court when 
the defendant, some years prior to this offense, had 
pleaded guilty to a violation of the National pro¬ 
hibition Act. | 

In the Carroll case the agents had obtained'the 
number of the car used by the defendants on the oc¬ 
casion when overtures were made for a sale of whis- 

i 

key, and had also seen the defendants travelling on 

i 

two occasions in the same automobile over the rpad 
between Grand Rapids and Detroit, which road jthe 
United States Supreme Court judicially noticed as 
a riun-running highway. 

In the Cassidy case the officers knew that the de¬ 
fendant had an Essex automobile, and they knew 
where Cassidy lived. On the afternoon of the jar- 
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rest the officers first had seen the automobile parked 
in the rear of Cassidy’s house; later that same day 
they saw Cassidy parking the same ear in the vi¬ 
cinity of the Senate Office Building, in which neigh¬ 
borhood the officers had seen the defendant on three 
or four prior occasions. 

In the Carroll case it was conceded by the Gov¬ 
ernment that the agents were not looking particu¬ 
larly for these defendants on the occasion when the 
search and seizure occurred; the facts in the case 
disclose that the arresting officers were simply en¬ 
gaged in a general patrol along this road. 

In the Cassidy case the officers, who knew appel¬ 
lant as a bootlegger and as “The Man in the Green 
Hat,” also had received certain information with 
regard to the habits of the defendant prior to the 
day of the seizure. They had checked this infor¬ 
mation by personal interview. The information 
disclosed that defendant was in the habit of going 
to the Senate Office Building mornings to obtain 
orders and thereafter to return in the afternoon 
to make deliveries. The same information re¬ 
vealed that the defendant on one occasion put sev¬ 
eral packages in his car, then had driven a certain 
distance, and then stopped his car to remove the 
upholstery and place those packages underneath. 
Acting upon this information, the officers had gone 
to Cassidy’s house, where they saw defendant’s 
car parked; thereafter the car had disappeared 
while the attention of the officers was distracted 
momentarily ; thereafter the officers proceeded to 


I 


i 

i 

o 

9J 

the Senate Office Building, where their informa- 

! 

tion had led them to believe Cassidy was plying! his 
trade, and there they saw Cassidy, in consonance 
with this information theretofore revealed, park¬ 
ing his car. ! 

Furthermore, it is to be observed that in the Gar- 
roll case there was nothing seen by the arresting 
officers prior to the seizure that would indicate that 
liquor was being carried in the Carroll car. There 
was no testimony about sagging springs or bottles 
or anything of that character. 

However, in the Cassidy case the arresting offi¬ 
cers saw Cassidy come out of the Senate Office 
Building, step into his car, look about furtively, 
reach back beneath the upholstery in his car and 
take out a package resembling a pint bottle in size 
and appearance. 

An analysis of the Carroll case would reveal that 
there is nothing in the case on which to predicate 
probable cause save the facts that two and one-half 
months before the Carrolls offered to make a sale 
of liquor and then withdrew from the project; knd 
on two other occasions were seen driving in the 
same Oldsmobile car by the same agents; tod 
finally, that the route traversed by this car judi¬ 
cially was noticed by the Supreme Court of | the 
United States as a rum-running highway. | 

To contrast the facts in the Carroll case with 
those in the case at bar, it is to be observed that 
Cassidy was known as a bootlegger to the officers; 
that he was known to the arresting officers as “The * 
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Man in the Green Hat”; that Sergeant Little had 
been present when Cassidy was convicted for vio¬ 
lation of the National Prohibition Law; that 
information had been obtained that Cassidv was 
plying his trade at the Senate Office Building; that 
his practice was to make deliveries at that build¬ 
ing in the afternoons; that the information obtained 
from an undisclosed source had been checked by 
personal interview by the arresting officers; that 
Cassidy’s car was known; that Cassidy’s home 
was known; that Cassidv had been seen in the 
vicinity of the Senate Office Building some three 
or four times prior to the date of the seizure; that 
Cassidy did appear on the afternoon in question,, 
in consonance with the infonnation received; that 
Cassidy then was seen to act in a highly suspicious 
manner in the matter of removing a package or 
packages from the upholstery of his car, and look¬ 
ing about several times, presumably with a view 
to ascertaining whether or not he might then be 
under observation. 

To apply the rule in the Carroll case and in the 
Rusty case, as to whether or not there had been 
information in the way of apparent facts to lead 
a reasonably prudent and discreet man to believe 
that liquor illegally was being transported and pos¬ 
sessed, it is respectfully suggested that had the ar¬ 
resting officers come to any other conclusion with re¬ 
gard to the particular activities of Cassidy on the 
date in question, they would have been unneees-' 
sarily obtuse. 
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III 


The facts in the Husty case resemble so closely 
the facts in the case at bar that appellee, without 
comment, offers that portion of the opinion of the 
United States Supreme Court dealing with the 

•A. V_' I 

question of probable cause: 

1. In the proceeding to suppress evidence, 
one of the prohibition officers who made the 
arrest testified that he had known Husty to 
be a “bootlegger” for a number of y^ars 
before the arrest, and had arrested him) in 
1922 and 1928 for violations of the Natidnal 
Prohibition Act, both arrests resulting in 
conviction and the second in imprisonment. 
On the day of petitioners’ arrest the wit¬ 
ness had received information over the tele¬ 
phone that Husty had two loads of liquof* in 
automobiles of a particular make and de¬ 
scription, parked in particular places on 
named streets. The witness was well ac¬ 
quainted with his informant, having known 
him for about eight years, and had come in 
frequent contact with him in business and 
socially. The same person had given sim¬ 
ilar information to the witness before, which 
had always been found to be reliable. The 
officer believed the information, and, acting 
upon it, found one of the cars described* at 
the point indicated, and unattended. L$ter 
petitioners and a third man entered the <£ar. 
Husty had started it when he was stopped 
by the officers. Laurel and the third man 
fled and the latter escaped. The officers, !be- 




lieying that the car contained intoxicating 
liquor, searched it and found eighteen cases 
of whiskey. 

The Fourth Amendment does not prohibit 
the search, without warrant, of an automo¬ 
bile, for liquor illegally transported or pos¬ 
sessed, if the search is upon probable cause; 
and arrest for the transportation or posses¬ 
sion need not precede the search. Carroll v. 
United States, 267 U. S. 132. We think the 
testimony w r hich we have summarized is 
ample to establish the lawfulness of the pres¬ 
ent search. To show probable cause it is not 
necessary that the arresting officer should 
have had before him legal evidence of the sus¬ 
pected illegal act. Dumbra v. United States, 
268 U. S. 435, 441; Carroll v. United States, 
supra. It is enough if the apparent facts 
which have come to his attention are suffi¬ 
cient, in the circumstances, to lead a reason¬ 
ably discreet and prudent man to believe that 
liquor is illegally possessed in the automobile 
to be searched. See Dumbra v. United 
States, supra; Stacy v. Emory, 97 U. S. 642, 
645. 

Here the information, reasonably believed 
by the officer to be reliable, that Husty, 
known to him to have been engaged in the 
illegal traffic, possessed liquor in an automo¬ 
bile of particular description and location; 
the subsequent discovery of the automobile 
at the point indicated, in the control of 
Husty; and the prompt attempt of his two 
companions to escape when hailed by the 
officers, were reasonable grounds for his be- 


lief that liquor illegally possessed would be 
found in the car. The search was not un¬ 
reasonable because, as petitioners argue, suf¬ 
ficient time elapsed between the receipt!by 
the officer of the information and the search 
of the car to have enabled him to procure a 
search warrant. He could not know when 
Husty would come to the car or how soon it 
would be removed. In such circumstances 
we do not think the officers should be re¬ 
quired to speculate upon the chances of suc¬ 
cessfully carrying out the search, after the 
delay and withdrawal from the scene of one 
or more officers which would have been nec¬ 
essary to procure a warrant. The search 
was, therefore, on probable cause, and not 
unreasonable; and the motion to suppress 
the evidence was rightly denied. Carroll v. 
United States, supra. 

i 

CONCLUSION 

On the basis of the foregoing authorities cited, 
it is respectfully submitted that the judgment! of 
the lower court should be affirmed. 

Leo A. Rover, 

United States Attorney, 
Neil Btjrkinshaw, j 

Assistant United States Attorney, 
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Assistant United States Attorney, 
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